Are you able to access the Adjudication Process for the Recovery of Outstanding Monies?

The following questions are designed to assist with deciding whether you are able to use adjudication or to
seek legal advice
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Quick Guide to the Adjudication Process

When can I make a claim?

e« A payment claim can be made when a progress or lump sum payment falls due, or is overdue. A payment claim
can only be made in any ONE payment period (reference date/period) (e.g. once a month)

How do I use the process?

e The claimant must issue a payment claim that clearly states:

The name and contact details with whom you have contracted

The work undertaken

The full amount owing

The statement “This is a payment claim made under the Building and Construction Industry Payments Act

2004” (can not be abbreviated to BCIPA)

e A payment claim can be your normal tax invoice or monthly statement provided it contains the above required
details

o Further information regarding the process after serving a payment claim can be obtained by contacting the
Adjudication Registry on 1300 272 272.
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What happens after I have served a payment claim?

e« The respondent is required to provide a written payment schedule within ten (10) business days of receiving the
payment claim, stating their intention to make payment or not.

« Depending on the response received in the payment schedule or if no payment schedule received within the ten
(10) business days will depend on the next step in the adjudication process for the claimant.

« Itis important to note: that both parties have strict timeframes to respond or action the next step in the
adjudication process. It is important that each party is aware of their responsibilities in meeting these
timeframes and the consequences should they not be met.

e Further information regarding the process from this point can be obtained by contacting the Adjudication
Registry on 1300 272 272.

Is there a cost involved in the Adjudication process?
e YES - Once there is a need to proceed to Adjudication a “user pays” system of costs is involved.

The general process is as follows:

R . N . The BCIPA legislation splits any fees 50/50
The Authorised Nominating Authority The adjudicator between the two parties
charges an application fee and appoints an charges a fee to decide however
s jualezicen the matter the adjudicator is able to alter the fee split

e.g.
70/30 or 100/0

v

NOTE: It is expected that the claimant will

pay the full fees to have a decision

released (“user pays”) e.g. Example only R Decision by Adjudicator N Claimant pays $400 to
however pay Claimant claims $4,000 Full claim of $4,000 and have decision released
Fees cost $400 total fees of $400 to be Respondent must pay

the portion owed by the respondent

becomes part of the claimed amount paid by the respondent claimant $4,400

« It is important to note: that an adjudicator’s decision is decided on who has the stronger argument for
receiving or withholding payment. It is not to determine whether there is defective work or breaches of
contract. These matters can be resolved in a tribunal or court of jurisdiction.

o Although parties may raise issues of a contractual nature it is the adjudicators’ responsibility to consider these
only as an argument for or against awarding the payment or part thereof.

Fees and Charges

o BCIPA registers ANA’s so therefore we are unable to provide a referral or give an idea on fees and charges. The
best way to get this information is to go to the BCIPA website and navigate to the ANA’s websites (7 in total)
which will list their fee structures.

e The BCIPA website also provides monthly reports relating to activities on adjudication matters. An indication of
fees and charges can be obtained in these reports. http://www.bcipa.gld.gov.au/BCIPA/Reports/

Do I require Legal representation?

e NO - Legal representation is not required. Adjudication is based on the paperwork submitted by parties to allow
the adjudicator to decide an adjudication application. As there are no hearings and generally no meetings held
with the adjudicator the need for legal representation is diminished.

¢ However, either party may use a legal representative or other sources for the assistance of preparing their
paperwork in the adjudication process. This is a personal choice and again is not required under the BCIPA
legislation.

e The Adjudication Registry will also provide guidance to claimants and respondents regarding their rights and
responsibilities under the BCIPA legislation and assist each party through the stages of adjudication. The
Registry however cannot provide information or advice of a legal nature.

BCIPA Frequently Asked Questions




What the Adjudicator will decide.

e« The Adjudicator in determining an adjudication application will decide:
o The amount, if any, to be paid by the respondent to the claimant;
o The date which the amount became or becomes due/payable;
o The rate of interest applicable on any overdue amount.

What if I have more than one outstanding invoice for the same job?

e You can combine the outstanding payments with the current claim. HOWEVER the payment claim must
CLEARLY IDENTIFY each payment outstanding and each amount owed.

If I do work for one person on different sites and am owed money can I put them on one claim?
« YES - ONLY if you have what is described as an “umbrella contract” or periodic contract. These contracts are
where you are contracted to the builder/developer and NOT A SPECIFIED SITE.
« NO - If you sign individual contracts for each site. A payment claim must be lodged for each site. But can serve
one payment claim if there is more than one outstanding payment on that site.
Can I make a claim against a company or person who is in administration/liquidation or bankruptcy?

e NO - The BCIPA process will not assist in this instance. You will have to contact the administrator.

What should I do if I think the company or individual is going to go into administration/liquidation or
bankruptcy?

o BCIPA - can be used, however if the person/company goes into administration/liquidation or bankruptcy the
claimant may wish to start proceedings via the court system in an attempt to become a secured creditor (seek
legal advice).

e Subcontractors Charges Act - can be used by a subcontractor to make a claim against monies owing to a
builder/contractor by an employer:

Principal/Developer contracts $ $ Subcontractor can lodge a
with a builder and pays Builder is having financial charge on any monies held by
monies to the builder for the trouble and is not paying the principal/developer that
work carried out by the subcontractor have not been paid to the
subcontractors builder

\ Subcontractors charge lodged $ 1

$ o

o Court Proceedings - you may wish to start proceedings via the court system in an attempt to become a
secured creditor

NOTE - The BCIPA process or any proceedings DO NOT guarantee that any monies will be received by a claimant
where a company or individual are experiencing financial problems. BCIPA is a faster and more efficient process for
recovering payments and/or proceeding with a claim through the court system should it need to go that far.

Serving of documents (payment claims, payment schedules, adjudication applications, adjudication
responses etc)

Serving of documents falls under Section 103 of the BCIPA Act 2004 (and under the Acts Interpretation Act 1954)
which states that a payment claim can be served in a way provided for in the construction contract.

How can I serve a payment claim?

Under Section 39 of the Acts Interpretation Act 1954 the provision states a document can be served on an individual,
in person or by post or fax, to the place of the last known residential or business address. The claimant must choose
only 1 method of delivery of the payment claim.

If a claimant chooses to, for example, fax and post the claim on the same day, there could be confusion as to what
day will be the start of the calculation of “business days”. As the two methods have different start dates the
respondent could argue that the adjudication process has started too early.

Emails

It is important to note that emails may not be deemed proper service of documents (payment claims, payment
schedules, adjudication applications or adjudication responses etc).

Circumstances where emails may be considered are; if it states in the contract that email is to be used as a form of
communication or there is a detailed history of email communication between the two parties, this can be used to
serve a payment claim.

How does a company under section 109 serve a claim?

Leaving it or posting it at the registered office or delivering personally to a director of the company will be sufficient.
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What must be contained in the Payment Schedule?

Although the payment claim is very specific as to what it must contain, the payment schedule is not. However, it has
to identify the payment claim to which they are responding too and state their intention of making the payment or not.
If the respondent chooses to not pay the full amount they must state any reasons for withholding payment if it is their
intention to do so.

What happens if I can’t locate the respondent?

e If the contractor is unable to be located then a search of BSA’s Online Licence Search or ASIC search will
provide the last known address. The claimant may post information to this last known address however the
claimant may need to show that attempts to locate the respondent have been made - copies of searches etc.

What happens if the contractor has moved or is located interstate?

e See above.

e Furthermore, Adjudication is based on where the “work” or "goods” were undertaken or supplied, a respondent
maybe located interstate however will full under the jurisdiction of the BCIPA if the work or goods were carried
out or supplied in Queensland.

NOTE - even if the respondent can not be located an adjudication decision can still be reached.
Right of Appeal

¢ Anyone wishing to challenge a decision must lodge a contractual challenge in a court of competent jurisdiction
which in turn will review the adjudicators’ decision.

e It is important to note that should the adjudicators’ decision state an amount to be paid to the claimant by the
respondent the respondent should make this payment.

e Failure to pay an adjudicated amount can result in summary judgment being made against the respondent.

e Should the parties proceed to court to argue their contractual issues the court may award costs different to the
adjudication decision and a further exchange of monies may occur between the parties.

Are there alternatives to using the Adjudication process?

e YES - possible avenues are debt collection, statutory debts, suspending work or using the Subcontractors
Charges Act (see diagram above).

e A claim can be lodged in either the Commercial or Consumer Tribunal or in the courts for recovery of monies. It
is important to gather documentation regarding the contract. The documents served should not be ignored as
each jurisdiction has timelines which must be complied with.

e Subcontractors Charges Act

e You may wish to seek legal advice prior to considering other alternatives to adjudication.
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